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STATEMENT OF THE CASE 
Nature Of The Case 
Ian A. Neff appeals from the district court's order revoking his probation 
and ordering his sentence executed. Neff claims the district court abused its 
discretion by failing to sua sponte reduce his sentence upon revoking probation 
and by denying his Rule 35 motion. Neff also asserts the Idaho Supreme Court 
violated his constitutional rights by denying part of his motion to augment the 
record with transcripts not yet prepared. 
Statement Of Facts And Course Of Proceedings 
In 2007, the state charged Neff with two counts of burglary and one count 
of grand theft. (R., pp.23-24.) Neff pied guilty to all three counts and the court 
entered an order withholding judgment and placing Neff on probation for five 
years. (R., pp.40-45.) Less than six months into his probationary period, the 
state filed a Report of Violation alleging Neff violated his probation by committing 
additional thefts. (R., pp.51-52.) Neff admitted he violated his probation as set 
forth in the Report of Violation; as a result, the court revoked his withheld 
judgment and imposed a unified four-year sentence with two years fixed but 
suspended the sentence and reinstated Neff on probation. (R., p.60.) 
Less than six months after being reinstated on probation, Neff was 
required to serve six days discretionary jail time for failing to report, failing to 
maintain full-time employment and "being unsuccessfully discharged from 
Cognitive Self Change Classes." (R., p.62.) One year later, the state filed 
another Report of Violation alleging Neff violated his probation by having "sexual 
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intercourse with a minor female, that he knew [w]as only fifteen years old at the 
time." 1 (R., p.63.) Neff admitted the violation and the court revoked Neff's 
probation and ordered his underlying sentence executed but retained jurisdiction. 
(R., pp.71-74.) Following the retained jurisdiction review period, the court gave 
Neff another chance at probation. (R., pp.77-85.) Two months later, the state 
filed another Report of Probation Violation. (R., pp.87-89.) In this report, the 
state alleged Neff violated his probation by being in the presence of minors 
without a chaperone, having an unauthorized sexual relationship, going to a 
prohibited location without the consent of his probation officer, and failing to 
submit the requisite number of "job contacts" pending gainful employment. (R., 
pp.87-89, 99-101.) Neff admitted all of the allegations except one, which the 
state dismissed. (R., pp.99-100, 104.) The court continued Neff on probation, 
but extended his probation term by two years. (R., p.107.) 
Two months later, the state filed yet another Report of Probation Violation. 
The allegations in this report included that Neff left the state without permission, 
"has had numerous contacts with several children," and engaged in "sexual 
behavior with 5 different women" over a six week period without "permission by 
his treatment provider or his supervising officer to engage in a sexual 
relationship." (R., pp.111-112.) Neff admitted the violations and on August 27, 
2012, the court revoked probation and ordered Neff's sentence executed without 
1 Based on this conduct, the state charged Neff with "Statutory Rape in 
Bonneville County" Case No. CR-2010-8675-FE. (R., p.126 and n.1.) Neff pied 
guilty and the court imposed a unified 10-year sentence with two years fixed and 
retained jurisdiction after which the court placed Neff on probation. (R., p.126.) 
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reduction. (R., pp.119-123.) Neff filed a Rule 35 motion, which the court denied. 
' 
(R., pp.124-132; Rule 35 Motion - Plea for Leniency ("Rule 35")(Augmentation).) 
Neff filed a timely notice of appeal from the court's final order revoking 
probation and ordering Neffs sentence executed. (R., pp.27, 133-135.) 
On appeal, Neff filed a motion to augment the record with transcripts from 
(1) his change of plea and sentencing in March 2008, (2) the probation 
disposition hearings held on October 27, 2008, and February 28, 2011, (3) the 
retained jurisdiction review hearing held on October 17, 2011, (4) the admit/deny 
hearing held on February 13, 2012, and the related disposition hearing held on 
March 26, 2012, and (5) the Rule 35 hearing held on October 29, 2012. (Motion 
to Augment and to Suspend the Briefing Schedule and Statement in Support 
Thereof ("Motion"), filed May 20, 2013.) The state objected to Neffs request for 
all transcripts pre-dating the February 13, 2012 disposition hearing because Neff 
failed to show those transcripts were necessary to review any issue over which 
this Court has jurisdiction. (Objection in Part to "Motion to Augment and to 
Suspend the Briefing Schedule and Statement in Support Thereof," filed May 23, 
2013.) The Court entered an order granting Neffs motion only with respect to 
the transcripts of the hearings held on February 13, 2012, March 26, 2012, and 
October 29, 2012. (Order, dated June 12, 2013.) 
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ISSUES 
Neff states the issues on appeal as: 
1. Did the Idaho Supreme Court deny Mr. Neff due process and 
equal protection when it denied his Motion to Augment with 
transcripts necessary for review of the issues on appeal? 
2. Did the district court abuse its discretion when it failed to reduce 
Mr. Neff's sentence sua sponte upon revoking probation? 
3. Did the district court abuse its discretion when it denied Mr. 
Neff's Rule 35 motion requesting leniency? 
(Appellant's Brief, p.4.) 
The state rephrases the issue on appeal as: 
1. Assuming this Court addresses the issue, Has Neff failed to show 
any constitutional violation resulting from the Idaho Supreme Court's denial of his 
motion to augment the record with transcripts that have not been prepared? 
2. Has Neff failed to show the district court abused its discretion in 
failing to reduce Neff's sentence? 
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ARGUMENT 
I. 
If This Case Is Assigned To The Idaho Court Of Appeals, That Court Lacks The 
Authority To Review The Idaho Supreme Court's Decision To Deny Neff's Motion 
To Augment The Record; Alternatively, Neff Has Failed To Show Any 
Constitutional Violation Resulting From The Denial Of His Motion To Augment 
A. Introduction 
Neff contends that by denying his motion to augment the appellate record 
with as-yet-unprepared transcripts of various hearings, the Idaho Supreme Court 
violated his constitutional rights to due process and equal protection and has 
denied him effective assistance of counsel on appeal. (Appellant's Brief, pp.5-
19.) Should this case be assigned to the Idaho Court of Appeals, however, that 
Court lacks the authority to review the Idaho Supreme Court's decision to deny 
Neff's motion. Further, even if the Idaho Supreme Court's denial of Neff's motion 
is reviewed on appeal, Neff has failed to establish a violation of his constitutional 
rights. 
B. Standard Of Review 
The standard of appellate review applicable to constitutional issues is one 
of deference to factual findings, unless they are clearly erroneous, but free 
review of whether constitutional requirements have been satisfied in light of the 
facts found. State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App. 
2003); State v. Smith, 135 Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001 ). . 
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C. The Idaho Court Of Appeals, Should It Be Assigned This Case, Lacks The 
Authority To Review The Idaho Supreme Court's Decision 
The Idaho Court of Appeals has "disclaim[ed] any authority to review, and, 
in effect, reverse an Idaho Supreme Court decision made on a motion made prior 
to assignment of the case to [the Idaho Court of Appeals] on the ground that the 
Supreme Court decision was contrary to the state or federal constitutions or other 
law." State v. Morgan, 153 Idaho 618,620,288 P.3d 835 (Ct. App. 2012). "Such 
an undertaking," the Court explained, "would be tantamount to the Court of 
Appeals entertaining an 'appeal' from an Idaho Supreme Court decision and is 
plainly beyond the purview of this Court." kl However, the Idaho Court of 
Appeals did leave open the possibility of review of such motions in some 
circumstances. kl Such circumstances may occur, the Court indicated, where 
"the completed appellant's and/or respondent's briefs have refined, clarified, or 
expanded issues on appeal in such a way as to demonstrate the need for 
additional records or transcripts, or where new evidence is presented to support 
a renewed motion." kl 
Should the Idaho Court of Appeals be assigned this case, it lacks the 
authority to review the Idaho Supreme Court's order. Williams has failed to 
demonstrate the need for additional transcripts, and he has not presented any 
evidence to support a renewed motion to augment the record. The arguments 
Neff advances on appeal as to why the record should be augmented with the 
transcripts at issue constitute essentially the same arguments he presented to 
the Idaho Supreme Court in his motion - i.e., that the scope of appellate review 
of a sentence requires consideration of such and that his constitutional rights will 
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be violated without the transcripts. (Compare Motion with Appellant's Brief, pp.5-
19.) 
Because the Idaho Court of Appeals lacks the authority to review, and in 
effect, reverse a decision of the Idaho Supreme Court, and because Neff has 
failed to provide any new evidence or clarification in his Appellant's Brief that 
would permit the Idaho Court of Appeals to do so, the Idaho Court of Appeals 
must decline, if it is assigned this case, to review the Idaho Supreme Court's 
denial of Neff's motion to augment the record. 
D. Even If The Merits Of Neff"s Argument Are Reviewed On Appeal, Neff 
Has Failed To Show The Idaho Supreme Court Violated His Constitutional 
Rights 
To the extent this Court considers the merits of Neff's constitutional 
claims, all of his arguments fail. Neff argues that he is entitled to the additional 
transcripts because, he claims, the failure to provide them is a violation of his 
constitutional rights to due process, equal protection, and the effective assistance 
of appellate counsel. (Appellant's Brief, pp.6-19.) The Idaho Supreme Court 
recently rejected the same arguments in State v. Brunet, 2013 WL 6001894 
(2013).2 
In Brunet, the Court stated: "When an indigent defendant requests that 
transcripts be created and incorporated into a record on appeal, the grounds of 
the appeal must make out a colorable need for the additional transcripts." Brunet 
at 3 (citing Mayer v. City of Chicago, 404 U.S. 189, 195 (1971 )). "[C]olorable 
2 Neff did not have the benefit of the Court's opinion in Brunet when he wrote his 
brief. 
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need is a matter of law determined by the court based upon the facts exhibited." 
19.:. In order to show a colorable need, an appellant must show "the requested 
transcripts contained specific information relevant to [the] appeal." Id. 
"[H)ypothesiz[ing] that the lack of ... transcripts could prevent [the appellant] 
from determining whether there were additional issues to raise, or whether there 
was factual information contained in the transcripts that might relate to his 
arguments" does not demonstrate a "colorable need." In other words, an 
appellant is not entitled to transcripts in order to "search the transcripts for a 
reason to request and incorporate the transcripts in the first place." 19.:. Such an 
endeavor is a '"fishing expedition' at taxpayer expense" - an exercise the 
constitution does not endorse. In short, "[m]ere speculation or hope that 
something exists does not amount to the appearance or semblance of specific 
information necessary to establish a colorable need." 19.:. 
Neff argues the transcripts from his change of plea and sentencing in 
March 2008, his 2008 and 2011 disposition hearings, and his retained jurisdiction 
review hearing in 2011 are relevant, regardless of whether they have been 
prepared or not, because "a district court is not limited to considering only that 
information offered at the hearing from which the appeal was filed" but rather "the 
applicable standard of review requires an independent and comprehensive 
inquiry into the events which occurred prior to, as well as the events which 
occurred during, the probation revocation proceedings." (Appellant's Brief, 
pp.13-14.) Although the appellate court's review of a sentence is independent, 
as noted in Brunet, the review is limited to the "entire record available to the trial 
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court at sentencing." 2013 WL at 4 (citing State v. Pierce, 150 Idaho 1, 5, 244 
P.3d 145, 149 (2010)). As in Brunet, the record in this case contains the relevant 
sentencing materials including the original presentence report prepared in 
February 2008. It also includes letters written in support of Neff in December 
2010, and a letter written by Neff's counselor in February 2012. The APSI from 
August 2011 is also included as are the minutes from all the hearings for which 
Neff desires a transcript. (R., pp.37, 59, 71, 76.) In addition, the court orders that 
issued as a result of each hearing are included in the record. (R., pp.40-43, 60-
61, 73-75, 77-78.) 'Therefore, the entire record available to the trial court at 
sentencing is contained within the record on appeal." Brunet at *4. As such, Neff 
"has failed to demonstrate that he was denied due process or equal protection by 
this Court's refusal to order the creation of transcripts at taxpayer expense in 
order to augment the record on appeal." kL. 
Despite the availability of the court minutes and prior sentencing materials, 
Neff suggests this is inadequate based, in part, on the court's comments at the 
August 27, 2012 hearing, where it said: "I've gone back and reviewed your file 
and your original PSI, listened and reviewed my notes from your prior 
sentencing, which are extensive." (Appellant's Brief, p.15; Tr., p.48, L.25 - p.49, 
L.2.) According to Neff, the court's "notes would have refreshed [its] memory of 
the hearings at issue," therefore "transcripts of those hearings will be necessary 
for an appellate court to review the merits of his appellate sentencing claims." 
(Appellant's Brief, p.15.) Aside from the fact that Neff improperly converts the 
court's reference to one prior hearing to a claim he is entitled to transcripts of 
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multiple hearings, the "prior sentencing" was the disposition hearing on March 
26, 2012, a transcript of which is included in the record. Moreover, any notes the 
court may have had would not encompass the sentencing hearing held on March 
31, 2008, or the disposition hearing held on October 27, 2008, since a different 
district judge presided over those hearings. (Compare R., pp.37, 59 (Judge 
Brent Moss presiding) with R., p.120 (Judge Gregory Moeller presiding).) 
Neff further complains that "[t]o ignore the positive factors that were 
present at the previous hearings," which resulted in "multiple periods of 
probation," "presents a negative, one-sided view of [him]" and deprives him "from 
addressing those positive factors in support of his appellate sentencing claims." 
(Appellant's Brief, p.16.) Neff, however, fails to explain why that information 
cannot be derived from the available record or, if such factors existed, why they 
should not have been presented to the court at the final disposition hearing 
(assuming they were not presented, which is unlikely). Regardless, this 
argument is representative of the sort of fishing expedition the Court in Brunet 
said was improper. 
Neff next argues that "effective counsel cannot be given in the absence of 
access to the relevant transcripts." (Appellant's Brief, p.19.) This argument also 
fails. Addressing the claim that "refusal to order the creation of the requested 
transcripts for incorporation into the record" results in the "prospective[ ]" denial 
of the effective assistance of counsel, the Court in Brunet concluded Brunet 
"failed to demonstrate how his counsel's performance fell below an objective 
standard of reasonableness without the requested transcripts," noting "the entire 
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record available to the trial court at sentencing is contained within the record on 
appeal." Brunet at 5. The same is true in this case. "This record meets [Neffs] 
right to a record sufficient to afford adequate and effective appellate review." !si 
As such, Neff has failed to show a Sixth Amendment violation based on the 
partial denial of his motion to augment. 
Because Neff failed to show a "colorable need" for any of the transcripts 
he was denied, assuming this Court addresses his claims that the denial of his 
motion to augment with those transcripts violated his constitutional rights, his 
claims fail. 
11. 
Neff has Failed To Show The District Court Abused Its Sentencing Discretion 
A. Introduction 
Neff contends the district court abused its discretion by failing to sua 
sponte reduce his sentence upon revoking his probation and by denying his 
subsequent request for Rule 35 relief. (Appellant's Brief, pp.20-23.) Review of 
the record and the applicable legal standards shows both of Neff's arguments 
fail. 
B. Standard Of Review 
"Sentencing decisions are reviewed for an abuse of discretion." State v. 
Moore, 131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland, 
125 Idaho 499, 873 P.2d 144 (1994)). 
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C. The Court Did Not Abuse Its Discretion By Failing To Sua Sponte Reduce 
Neff's Sentence Upon Revoking Probation 
Upon revoking a defendant's probation, a court may order the original 
sentence executed or reduce the sentence as authorized by Idaho Criminal Rule 
35. State v. Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing 
State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. 
Marks, 116 Idaho 976, 977, 783 P.2d 315, 316 (Ct. App. 1989)). A court's 
decision not to reduce a sentence is reviewed for an abuse of discretion subject 
to the well-established standards governing whether a sentence is excessive. 
Hanington, 148 Idaho at 28,218 P.3d at 7. Those standards require an appellant 
to "establish that, under any reasonable view of the facts, the sentence was 
excessive considering the objectives of criminal punishment." State v. Stover, 
140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are: "(1) 
protection of society; (2) deterrence of the individual and the public generally; (3) 
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing." 
State v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing 
court "will examine the entire record encompassing events before and after the 
original judgment," i.e., "facts existing when the sentence was imposed as well as 
events occurring between the original sentencing and the revocation of 
probation." Hanington, 148 Idaho at 29,218 P.3d at 8. 
Neff has not shown that he was entitled to a sua sponte reduction of his 
sentence. In support of his claim to the contrary, Neff cites his age as a 
"mitigating factor," arguing he "was only eighteen years old at the time he 
committed the underlying offense" and had just turned 23 "when his probation 
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was ultimately revoked." (Appellant's Brief, pp.20-21.) According to Neff, his 
"young age is important because his recent probation violations were primarily 
based on age appropriate sexual behavior and not theft related crimes." 
(Appellant's Brief, p.21.) The concurrent four-year sentences with two years 
fixed that were ultimately imposed upon Neff's guilty pleas to two counts of 
burglary and one count of grand theft were reasonable and Neff was not entitled 
to a sua sponte reduction of those sentences as a reward for continually violating 
his probation, regardless of whether he thinks his sexual behavior was "age 
appropriate." 
Neff also notes he "had been accepted into college at the time of his final 
probation violation disposition hearing," "had multiple employment opportunities 
at that time," "has family and community based support," and he allegedly 
"suffer[s] from mental health issues" because his father says he "displayed 
symptoms associated with fetal alcohol syndrome." (Appellant's Brief, pp.21-22.) 
Finally, Neff argues his "performance while on his rider is mitigating." 
(Appellant's Brief, p.22.) None of these factors demonstrate an abuse of 
discretion in failing to sua sponte reduce Neff's sentence. The court repeatedly 
gave Neff the benefit of the doubt and Neff repeatedly demonstrated an apparent 
belief that the rules did not apply to him. As noted by the court at the final 
disposition hearing, placing Neff "back on probation ... would be making a 
mockery of the legal system, out of the sentence that Judge Moss gave you and 
out of everything that's been done." (Tr., p.53, Ls.1-4.) Reducing Neff's sentence 
at that juncture in lieu of putting him on probation would likewise make a mockery 
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of the system. Neff was given an extraordinary amount of leniency in this case 
ranging from a withheld judgment to retained jurisdiction to multiple periods of 
probation - he was not entitled to additional leniency in the form of a sua sponte 
reduction in his sentence. Neff has failed to establish the court abused its 
discretion in failing to do so. 
D. The District Court Acted Well Within Its Sentencing Discretion In Denying 
Neff's Rule 35 Motion 
If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and this Court reviews the denial 
of the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 
159 P.3d 838, 840 (2007). To prevail on appeal, Neff must "show that the 
sentence is excessive in light of new or additional information subsequently 
provided to the district court in support of the Rule 35 motion." 1st 
Neff's Rule 35 motion requested "that the Court suspend the sentence and 
place [him] back on probation." (Rule 35, p.1.) In support of his motion, Neff 
submitted a letter from his father, a notice that Neff had been awarded financial 
aid to attend Idaho State University for the 2012-2013 academic year, three 
letters of support, and one letter indicating a willingness to employ Neff. (Rule 
35, Exhibits A-D.) The court conducted a hearing on Neff's Rule 35 motion at 
which Neff's father testified with the "goal" of having the judge "realize that his 
earlier decision was too harsh in this case." (Tr., p.60, Ls.17-20.) At the 
conclusion of the Rule 35 hearing, the court took the matter under advisement 
(Tr., p.84, Ls.15-21), and subsequently issued a written decision denying Neff's 
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request for leniency (R., pp.125-131). In that order, the court noted it took Neff's 
request for Rule 35 relief under advisement "so that it could fully consider and 
weigh the additional evidence presented by Neff at the evidentiary hearing, 
including the emotional and moving testimony of Neff's father." (R., p.128 
(footnote omitted).) After "carefully consider[ing]" Neff's new evidence, the court 
concluded Neff's request to again suspend his sentence and place him on 
probation was no longer a viable option given Neff's repeated non-compliance 
with the terms of probation. Neff has failed to show this was an abuse of 
discretion. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
orders revoking Day's probation and executing his sentence. 
DATED this 26th day of November, 2013. 
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